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NOTE AND COMMENT 49 

tal rights. "There are, however, some things the legislature cannot do, 
although not prohibited by the constitution, and the law books are replete 
with such cases. Some things are so repugnant to the principles of our gov- 
ernment and to reason and common sense, that the legislature cannot enact 
them into valid laws. The legislature cannot declare presumptively honest 
citizens to be presumptively dishonest ; or the daily and presumptively hon"- 
est transactions of life to be presumptively fraudulent transactions, under the 
thin guise of a change in the rules of evidence. Every citizen under our con- 
stitution is entitled to the presumption of honesty in his daily transactions, 
and he who attacks his honesty is bound to prove his dishonesty and his fraud, 
before he can deprive him either of his liberty, his property, or his good 
name." It is also in violation of express constitutional provisions because it 
fails to provide that "due process of law" to which every citizen under our 
constitution is entitled. 



Decorum of Attorney in Argument.— Propriety of Appeals to 
the Pathetic or Sentimental. — It was some time ago judicially deter- 
mined that it is not reversible error for counsel to weep before the jury. In 
a recent case in Iowa— Slate v. Burns (1903), — Iowa — , 94 N. W. Rep. 238, 
it is held not error that counsel in his argument resorted to pathos in his 
endeavor to sway the feelings of the jury. "Within reasonable limits," said 
the court, "the languageof counsel in argument is privileged, and he is per- 
mitted to express his own ideas in his own way, so long as they may fairly be 
considered relevant'to the case which has been made. No lawyer has the 
right to misrepresent or misstate the testimony. On the other hand he is not 
required to forego all the embellishments of oratory, or to leave uncultivated 
the fertile field of fancy. It is his time-honored privilege to — 

'Drown the stage in tears, 
Make mad the guilty and appall the free, 
Confound the ignorant and amaze, indeed, 
The very faculties of eyes and ears.' 

" Stored away in the property room of the profession are moving pictures in 
infinite variety, from which every lawyer is expected to freely draw on all 
proper occasions. They give zest and point to the declamation, relieve the 
tediousness of the juror's duties, and please the audience, but are not often 
effective in securing unjust verdicts. The sorrowing, 'gray- haired parents' 
upon the one hand, and the broken-hearted 'victim of man's duplicity, ' upon 
the other, have adorned the climax and peroration of legal oratory from a 
time 'whence the memory of man runneth not to the contrary,' and for us at 
this late day to brand their use as misconduct would expose us to just censure 
for interference with ancient landmarks. See Dowdell v. Wilcox, 64 Iowa 724, 
21 N. W. 147." 



Liability of United States for Injury from Elevator in its 
Public Buildings — Implied Contract to Operate Safely — Case 
"Sounding in Tort." — By an act of congress'approved March 3, 1887 (U. S. 
Comp. Stat. 1901, p.«752) provision is made for the adjudication of "all claims 
founded upon the constitution of the United States, or any law of congress 
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(except for pensions) or upon any regulation of an executive department, or 
upon any contract, expressed "or implied, with the government of the United 
States, or for damages, liquidated or unliquidated, in cases not sounding in 
tort, in respect of which claims the party would be entitled to redress against 
the United States either in a court of law, equity or admiralty, if the United 
States were suable." A person injured by the negligence of the operator of a 
passenger elevator in the United States court house and postoffice in Brooklyn 
brought an action to recover damages under this act of congress, alleging that 
having lawful occasion to go to the office of the United-States marshal in said 
building he entered the elevator provided by the government and in charge 
of its agents and servants for the purpose of reaching the marshal's office, and 
that the United States "then and there entered into an implied contract" with 
him "wherein and whereby for a sufficient valuable consideration, it agreed to 
carry your petitioner safely, to operate said elevator with due care, and to 
employ for the purpose of the operation of said elevator "a competent and 
experienced person." It was then alleged that "in violation of said contract, 
the United States failed to carry the petitioner safely," etc., whereby he was 
injured, etc. A demurrer to the petition was interposed and sustained by the 
lower court, and this action has recently been affirmed by the supreme court 
of the United States. Bigbyv. United States (1903), — U. S. — , 23 Sup. Ct. 
Repr. 468. 

' 'The elevator in question, ' ' said the court, ' 'was erected in order to facilitate 
the transaction of the public business, and also, it may be assumed, for the 
convenience and comfort of those who might choose to use it when going to a 
room in the courthouse and postoffice building occupied by public officers, and 
not pursuant to any agreement, express or implied, between the United States 
and the general public, or under any agreement between the United States 
and the individual person who might seek to use it. No one was compelled 
or required to use it, and no<officer in charge of the building had any author- 
ity to say that a person using it could sue the government if he was injured by 
reason of the want of due care on the part of the employee operating it. No 
officer had authority to make an express contract to that effect, and no con- 
tract of that kind could be implied merely from the government's ownership 
of the elevator and from the negligence of its employee. The facts alleged 
show a case in which the plaintiff was injured by reason of the negligence of 
the manager of the elevator. It is therefore a case of pure tort on the part 
of such manager for which he could be sued. It is a case 'sounding in tort,' 
because it had its origin in and is founded on the wrongful and negligent act 
of the elevator manager. There is in it no element of contract as between the 
plaintiff and the government ; for, as we have said, no one was authorized to 
put upon the government a liability for damages arising from the wrongful, 
tortious act of its employee. The plaintiff therefore cannot by the device of 
waiving the tort committed by the elevator operator make a case against the 
government of implied contract. A party may in some cases waive a tort ; that 
is, he may forbear to sue in tort, and sue in contract, where the matter out of 
which his claim arises has in it the elements both of contract and tort. But it 
has been well said that 'a right of action in contract cannot be created by 
waiving a tort, and the duty to pay damages for a tort does not imply a prom- 
ise to pay them upon which assumpsit can be maintained.' Cooper y. Cooper, 
147 Mas§. 370, 373, 17 N. K. 892, 894." 



